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BRI AN F. LEONARD,

Chapter 7 Trustee,
Plaintiff, BKY 3-94-1110

V. ADV 3-94-083

THE NORMAN VI NI TSKY RESI DUARY
TRUST; and SHI RLEY VI NI TSKY and
SI DNEY KAPLAN, as Trustees of the
Nor man Vi nitsky Residuary Trust;
SVI HEL ENTERPRI SES, |INC.; and
JAMES SVI HEL, i ndividually,

Def endant s.
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The Court has entered an anmended order to dispose of
cross-notions for sunmary judgnent made by the Plaintiff, by
Def endants The Nornman Vinitsky Residuary Trust ("the Vinitsky
Trust"), Shirley Vinitsky, and Sidney Kapl an, and by Defendants
Svi hel Enterprises, Inc. ("SEI") and James Svihel. As ultimately
presented for decision, the notions pertained to Counts I, Il, and
VI of the Plaintiff's conplaint.(FNl) Pursuant to Fed. R Cv. P.
52(a), as incorporated by Fed. R Bankr. P. 7052, this menorandum
sets forth the findings of fact and concl usi ons of |aw that
underlie the anmended order.

NATURE OF PROCEEDI NG

The Debtor was a M nnesota business concern that operated
a nunber of retail toy and hobby stores in the M nneapolis-St. Paul
area. On March 9, 1994, several of its trade creditors filed an
i nvoluntary petition for relief under Chapter 7 against it. The
Debtor did not contest the petition. An order for relief under
Chapter 7 was entered against it on March 31, 1994. The Plaintiff
is the Trustee of the Debtor's bankruptcy estate. Defendant SEI
was the Debtor's sol e sharehol der as of the date of the involuntary
petition. Defendant Svihel was the president of the Debtor and of
SEl, and was SEl's sol e sharehol der.

As of the date of the order for relief, the Vinitsky
Trust held a perfected security interest in all of the
Debtor's equi pnent, inventory, accounts, accounts receivable,
contract rights, rights to paynent, general intangibles, and
their proceeds, under a security agreenent executed in 1991.
In Counts | and Il of his conplaint, the Plaintiff seeks to
have the transfer of this security interest avoided as a
fraudul ent transfer within the scope of Mnn. Stat. Sections



513. 44 and 513. 45.

In Count VI of his conplaint, the Plaintiff seeks
j udgnment against SElI in collection on an account receivable in
the sum of $12,254.28, with interest "and other charges as may
be proved at trial."

In their joint answer, Defendants SEI and Janes
Svi hel deny various material allegations of these counts.
They al so pl ead the defenses of waiver, estoppel, unclean
hands, and | aches in a conclusory fashion. As another
affirmati ve defense, they plead that the

Plaintiff's purported | osses, if any,
wer e caused by persons other than [Janes]
Svi hel or SElI, over whom Svi hel and SE
had no control

In their collective answer, Defendants the Vinitsky
Trust, Shirley Vinitsky and Sidney Kaplan simlarly deny
various material allegations of these counts. They plead as
an affirmative defense that the "Plaintiff's damages, if any,
were the result of conduct of third parties over whom[those]
Def endants had no control."

MOTI ONS AT BAR

Al three alignments of parties(FN2) have noved for
summary judgment pursuant to Fed. R Bankr. P. 7056. ( FN3)

The Plaintiff served and filed his notion first.
To make out his prinma facie case, he points to various
established acts and transactions to which the Debtor had been
a party; he then relies on certain indicia of the Debtor's
financial condition that appear fromthe face of various of
its books and records that he obtained in the course of his
adm nistration. He argues that the facts to neet all of the
el ements of his fraudul ent-transfer counts are proved up by
the latter evidence, viewed against the uncontroverted history
of the underlying |l egal and financial relationships. He also
notes that the Debtor's records show that SElI unquestionably
is liable on the account receivable. As he would have it,
this record denonstrates that there is "no genui ne issue of
material fact" as to his clainms under Counts I, Il, and VI
and he is legally entitled to judgnment agai nst the Defendants
on those counts.

In response, the Vinitsky Defendants maintain that
the Plaintiff's record fairly bristles with triable fact
i ssues, but that their own proffered evidence denonstrates
that the Plaintiff is incapable of proving up at |east one
el ement of each of his fraudulent-transfer counts. Thus, they
argue, Celotex Corp. v. Catrett, 477 U S. 317, 322-323 (1986)
mandat es that they be granted a judgnent adverse to the
Plaintiff on all of his clains against them

To the extent that the Plaintiff seeks judgnment
agai nst the Svi hel Defendants on his fraudul ent-transfer
counts, they joint in the argunents of the Vinitsky
Def endants. The Svi hel Defendants acknow edge that SElI is
liable to the bankruptcy estate on the account receivable in
guestion, and do not object to entry of judgment on Count VI
of the conplaint.

UNDI SPUTED H STORI CAL FACTS

The rel evant docunmentary and transactional facts are
uncont rovert ed.

Bef ore Novenber, 1983, Defendants the Vinitsky Trust



and Shirley Vinitsky were the Debtor's sharehol ders. During
that nmonth, SEI purchased all of their shares fromthem As
consi deration for the purchase, on Novenber 2, 1983, SE
executed two promi ssory notes in favor of the Vinitsky Trust
in the amounts of $313, 600. 00 and $6, 400. 00. For both notes,
SEl gave security by pledging the shares of stock in the
Debtor that it was purchasing. (FN4)

On July 31, 1991, SEI executed an instrunent in
favor of the Vinitsky Trust, entitled "Anended and Rest at ed
Prom ssory Note." This note nmenorialized newterns for the
sati sfaction of the indebtedness remaining under the
$313, 600. 00 note given in Novenber, 1983.(FN5) "As of" the sane
dat e, (FN6) Defendant Svi hel executed a security agreenment in favor
of Defendants Kaplan and Shirley Vinitsky, in their status as
trustees of the Vinitsky Trust. Under his signature |ine,

Svi hel identified hinself as the president of the Debtor. The
text of the agreenment identifies the Debtor as the entity that
was granting a security interest in its assets. Anong the
agreement's other recitals are:

C. [the] Debtor and Svihel are

financially interested in each
ot her's busi ness operations and
affairs; [and]

D. [ Kapl an and Vi nit sky have]
requested, and [the] Debtor has
agreed to grant certain security
interests in its property as nore
particul arly described herein

By the terns of this agreenent, the Debtor granted Kaplan and
Vinitsky a security interest in all of its equipment,

i nventory, accounts, accounts receivable, contract rights,
rights to paynent, general intangibles, and proceeds of all of
those categories of assets, then owned or thereafter acquired,
to secure the obligation under SEI's July 31, 1991 note.

The Debt or mmintai ned annual financial statenents
for the years 1984 through 1993. These docunments show t hat
bet ween 1984 and 1990 the Debtor experienced a gradual erosion
of profits and net worth/sharehol der equity, with its first
net loss in income occurring in 1990 and its net worth
standi ng at $202,473.25 at the end of that year. Wen the
statement for 1991 is adjusted to charge the third-party debt
secured by the newl y-granted bl anket |ien against the val ue of
the debtor's assets, dollar-for-dollar, the Debtor's net
worth dropped to a negative $174,126.56 as of the end of that
year. From 1991 through 1993 its gross revenues dw ndl ed and
its net operating |osses continued, increasing from$11, 524.50
in 1991 to $65,242.21 in 1993. Again taking the blanket lien
in favor of the Vinitsky Trust as a charge agai nst the val ue
of assets, the Debtor's net worth bottoned at a negative
$207,899. 67 in 1992, and stood at a negative $195, 127.90 at
the end of 1993.

DI SCUSSI ON
I. Standards for Summary Judgnent

A nmotion for summary judgnment presents a two-step
inquiry. The first question is whether there is a "genui ne
issue as to any material fact." Fed. R Gv. P. 56(c).
Absent the parties' stipulation to the material facts, this
inquiry requires an exhaustive review of the evidence of



record--the fruits of discovery and the results of the
nmovant's own investigation. Each point of material evidence
nmust be linked to one or nore elenments of the clains or
defenses that are at issue in the underlying litigation. To
be considered in summary judgnment anal ysis, such evidence nust
be "significant"” and "probative," Johnson v. Enron Corp., 906
F.2d 1234, 1237 (8th Cr. 1990), as well as "substantial,"
Krause v. Perryman, 827 F.2d 346, 350 (8th GCir. 1987).

A defendant may nove for summary judgnent in its
favor on the plaintiff's clains, by pointing out that the
ext ant evi dence cannot support a finding in the plaintiff's's
favor as to one or nore of the essential elenents of the
plaintiff's case. Celotex Corp. v. Catrett, 477 U S. at 325;
City of Mount Pleasant v. Assoc. Electric Coop., Inc., 838
F.2d 268, 273-274 (8th Cir. 1988). The responding plaintiff
then bears a burden of production of evidence; it can avoid a
grant of summary judgnent for the defendant only by produci ng
evi dence that would support findings inits favor on the
el ement (s) in question. Anderson v. Liberty Lobby, Inc., 477
U S. 242, 250-252 (1986); Firemen's Fund Co. v. Thien, 8 F.3d
1307, 1310 (8th Gr. 1993); Heidenman v. PFL, Inc., 904 F.2d
1262, 1265 (8th G r. 1990).

A plaintiff |likew se may nove for summary judgnent.
Though the process of analysis nust be phrased sonewhat
differently due to the different posture, the underlying
thought is identical. The plaintiff nmay amass all of the
evi dence generated by its investigation and di scovery, and
then "point out,” Celotex Corp. v. Catrett, 477 U.S. at 325,
that that evidence supports only the factual theory of its own
case, and does not support any pleaded affirmative defense.
In re Mathern, 137 B.R 311, 314 (Bankr. D. Mnn. 1992),
aff'd, 141 B.R 667 (D. Mnn. 1992). To avoid a grant of
judgrment in favor of the plaintiff, the defendant nust produce
significant, probative, and substantial adm ssible evidence
that denies the existence of one or nore elenents of the
plaintiff's case, or that would support findings to nake out
one of its pleaded affirmati ve defenses. 1In re Johnson, 139
B.R 208, 214 (Bankr. D. Mnn. 1992).

The second phase of the inquiry is legal in nature;
the nmoving party must denonstrate that it "is entitled to
judgnment as a matter of law" This is often nore perfunctory
in the context of a defendant's notion, which is generally
prem sed on the plaintiff's asserted inability to make out a
prima facie case. Wen the novant is a plaintiff, of course,
its mssionis to identify the |egal theory on which it
relies, and then to denonstrate that the facts that it has
mustered entitle it to relief under that theory.(FN7) O
course, it is still open to a respondi ng defendant to argue
that the facts, even if uncontroverted, do not satisfy the
recogni zed el enents of the plaintiff's claim or in sone other
way fail to neet the legal requirenents for the plaintiff's
t heory of recovery.

1. Substantive |Issues

A. Counts | and IIl: Fraudul ent-Transfer Theory.
1. Introduction
Though the Plaintiff did not characterize it as such
in either brief or oral argunent, Counts |I and Il of his

conplaint are an attack on a | everaged buyout.(FN38) He utilizes
the M nnesota enactnent of the Uniform Fraudul ent Transfer
Act, (FN9) M nn. Stat. Section513.41-513.50, as his substantive



basi s. (FN10)

The federal courts--particularly the bankruptcy
courts--are no stranger to this theory of suit. It seenms to
have had its first prominent airing in United States v.

d eneagles Inv. Co., Inc., 565 F. Supp. 556 (M D. Pa. 1983),
aff'd, United States v. Tabor Court Realty Corp., 803 F.2d
1288 (3d Gir. 1986). Rather quickly thereafter, many ot her
courts reported decisions in the sane sort of case. E.g.
Moody v. Security Pacific Business Credit, Inc., 971 F.2d 1056
(3d CGr. 1992); Lippi v. Gty Bank, 955 F.2d 599 (9th Cr.
1992); Mellon Bank, N. A v. Metro Conmunications, Inc., 945
F.2d 635 (3d Cr. 1991); Kupetz v. WIf, 845 F.2d 842 (8th
Cr. 1988); Weboldt Stores, Inc. v. Schottenstein, 94 B.R

488 (N.D. I11. 1988); Credit Managers Ass'n of Southern Calif.
v. Federal Co., 629 F.Supp. 175 (C.D. Cal. 1985); In re Bay
Pl astics, Inc., B.R , 27 B.C.D. 1067 (Bankr. C.D.Cal

1995); In re Oxford Honmes, Inc., 180 B.R  (Bankr. D. M.

1995); In re Lease-a-Fleet, Inc., 155 B.R 666 (Bankr. E.D.

Pa. 1993); In re R chnmond Produce, Inc., 151 B.R 1012 (Bankr

N.D. Cal. 1993); In re Chas. P. Young Co., 145 B.R 131

(Bankr. S.D.N. Y. 1992); In re O Day Corp., 126 B.R 370

(Bankr. D. Mass. 1991); In re Suburban Mtor Freight, Inc.

124 B.R 985 (Bankr. S.D. Chio 1991); In re Hancock- Nel son
Mercantile Co., Inc., 95 B.R 982 (Bankr. D. Mnn. 1989); 1In

re Ghio Corrugating Co., 91 B.R 430 (Bankr. N.D. Onio 1988).(FN11)

As the Third Circuit noted in Tabor Court,
A |l everaged buy-out is not a legal term
of art. It is a shorthand expression
descri bing a business practice wherein a
conpany is sold to a small nunber of

i nvestors, typically including nenbers of
t he conpany's managenent, under fi nanci al
arrangenents in which there is a mni mum
anmount of equity and a maxi num anount of
debt .

803 F.2d at 1292. Tabor Court identifies one of the signa
characteristics of an LBO
i nvestors borrow . .

substantially all of the purchase price

[for the shares in the acquired conpany]

at an extrenely high rate of interest

secured by nortgages on the assets of the

selling conpany and its subsidiaries and

those of additional entities that

guar ant eed repaynent.

Id. (enmphasis added). See also Snyser, Going Private and
Goi ng Under: Leveraged Buyouts and the Fraudul ent Conveyance
Problem 63 Ind. L. Rev. 781, 784-785 (1988); Carlson
Leveraged Buyouts in Bankruptcy, 20 Ga. L. Rev. 73, 74-75
(1985).

Oten, the acquiring entity in an LBOis a shel
hol di ng conpany, devoid of assets before it receives the
shares of stock in the acquired conpany that actually carries
on business. The acquiring entity is the nom nal borrower
under the "l everaging," the financing that is taken out to pay
for the shares in the acquired conmpany. To provide collatera
for this extension of credit, however, the acquiring entity



utilizes the control over its acquisition that is afforded by

its new status as sharehol der, and has the acquired conpany

pl edge its assets for the new debt of its parent. The new y-acquired
subsidiary may itself assunme liability for the debt

via guarantee, but this is not an invariable characteristic of

an LBO In any event, after the acquisition the parent

general ly services the | everaged debt with funds extracted

fromthe ongoi ng operations of the acquired conpany--which are
usual | y denom nat ed sharehol der divi dends, or sonetines as

| oans to the parent.

If the combi ned demands of post-LBO operating
expenses and the second-level servicing of the parent's debt
outstrip the acquired conpany's financial neans, it may be put
i nto bankruptcy voluntarily or involuntarily. Wen that
happens, its debt structure is usually characterized by a
| arge anount of unsecured trade indebtedness, usually owing to
many di fferent suppliers. |Its equipnent, inventory, accounts,
and ot her assets, however, are encunbered by the lien granted
to secure the | everaged debt of its acquirer-parent. Standing
in the shoes of the disgruntled trade suppliers whose credit
supported the debtor's operations during its financial
downfall, the trustee in bankruptcy(FNL2) undertake to get the lien
di vested, on the theory that it was granted in a transfer that
was fraudulent as to the creditors of the acquired conpany.

Such attacks are often styled under the "actua
fraud" provisions of fraudulent-transfer statutes--i.e., that
the architects of the LBO actually intended to mulct the
acqui red conpany's independent creditors of the value of the
right to recover on their trade cl ains. As or nore often
the trustee al so invokes the "constructive fraud" provisions
of the sane | aws, based on the conplaint that the acquired,
operating subsidiary received nothing for itself out of the
transaction in which its assets were encunbered for the debt
of its acquiring parent, and was |left unable to neet its own
bona fide financial obligations as a result. (FNL3)

The Plaintiff sued out this adversary proceedi ng
under both variants of fraudulent -transfer theory. He
separated the two rel evant counts of his conplaint by the
specific statutory provision under which he brought them
rather than by the variant of the theory.

2. Count I: Mnn. Stat. Section513.44
Count | of the Plaintiff's conplaint sounds under
M nn. Stat. Section513.44, which provides that "[a] transfer

made . . . by a debtor is fraudulent as to a creditor, whether
the creditor's claimarose before or after the transfer was
made, " if the transfer was acconpani ed by certain

characteristics. This statute includes both the "actua
fraud" provision of the UFTA, and one of its three
"constructive fraud" provisions. It gives a renedy to
creditors whose clains predated a subject transfer, and to
t hose whose cl ains arose after it.(FN14)

a. Mnn. Stat. Section513.44(a)(1l): Actual Fraud.

Under the first theory of Count |, the Plaintiff

mai ntai ns that the Debtor pledged its assets for SEl's debt
"with actual intent to hinder, delay, or defraud [its]
creditor[s] . . . ," within the neaning of Mnn. Stat.
Section513.44(a)(1). O course, as an artificial person the
Debtor itself could not harbor such an intent; the question is
whet her Janes Svihel, its sole principal, did, when he pl edged
the Debtor's assets. The Plaintiff acknow edges that he has



no direct evidence that he did. Under the authority of
Argonaut Ins. Co. v. Cooper, 395 NW2d 119 (M nn. App. 1986),
however, he argues that the transacti on was acconpani ed by
enough "badges of fraud" that a presunption of intent to harm
present or future creditors is created. As such badges, he
points to the facts that the pledge encunbered substantially
all of the Debtor's assets, that the pledge was in favor of
one of the Debtor's fornmer sharehol ders, that the Debtor

recei ved nothing by way of cash or other tangible

consi deration, and that the Debtor did not disclose the

exi stence of the encunbrance on its financial statenents after
it made the pl edge.

The gist of the Plaintiff's argunent seens to be
that these "badges" aggregate to such weight that no other
reasonabl e inference as to Svihel's intent is possible. See
In re Mathern, 137 B.R at 322 (novant for sunmary judgnent
may rely on fact inference to satisfy statutory el enent of
specific intent if it produces such "overwhel m ng"
circunstantial evidence going to that el enent that no other
reasonabl e i nference is possible). (FNL5)

The Def endants, however, have borne their burden to

respond to the Plaintiff's show ng. In his responsive
af fidavit, Defendant Kaplan tersely but convincingly states:
1. "[a] bsent renegotiation [of the

terns of the 1983 note], SEI would
have been in default”;

2. "[i]n light of an unresol ved
default, the [Vinitsky] Trust would
have forecl osed on the [Debtor's]
share owned by SEI"; and

3. "[a]s a condition of the extension
renegoti ati on, and decreased
paynments [under the 1991 note], the
[Vinitsky] Trust insisted that [the
Debtor] grant to the [Vinitsky]
Trust a security interest inits
assets to secure repaynent of the
note."

Kapl an al so attests that, in the event of a foreclosure of its
security interest in SElI's stock in the Debtor, and because
"the [Vinitsky] Trust was not interested in running [the
Debtor's business], the [Vinitsky] Trust would have either
attenpted to resell the . . . shares or would have forced [the
Debtor] to dissolve and remt the proceeds to the [Vinitsky]
Trust."
In turn, in his responsive affidavit Defendant
Svi hel recites the history of the LBO of the Debtor. He then
summari zes his notivation and intention in having the Debtor
pl edge its assets:
1. "[t]he Debtor] was attenpting to
preserve its business by avoidi ng
the possibility of |iquidation by
the [Vinitsky] Trust";

2. as a result of the renegotiation of
SEl's paynent obligations, the



Debt or "expected to continue to
operate and generate sufficient
cashfl ow to support its renegoti ated
debt and ot her debts"; the

for bearance and extension benefitted
the Debtor, by |essening the anmpunt
of the sharehol der dividends it had
to pay to SEI to support the debt
service to the Vinitsky Trust;

3. "[a]fter the time of renegotiation
[the Debtor] believed it could
continue to pay its debts as they
becane due"; and

4. as of the date of the pledge of its
assets, the Debtor "reasonably
bel i eved that the chance of
forecl osure by the [Vinitsky] Trust
was | ess than 50 percent."

Final ly--and predictably --Svihel makes the usual conclusory
di sclainer: the Debtor "did not intend to hinder, delay, or
defraud creditors by granting the [Vinitsky] Trust a security
interest inits assets.”

These statenents-by-affidavit are, of course,
carefully crafted by counsel to say no nore than what they
have to. Nonetheless, they have to be classified as probative
and substantial evidence. Their probity and substance is
rei nforced when they are viewed agai nst ot her surroundi ng
circunstances: the Debtor continued to maintain operations
for two years after the pl edge--and, though its net worth
fell, becane negative, and then becane nore negative, the drop
stopped and then reversed to a snmall degree in the Debtor's
| ast year of operation. This evidence could support a
finding that Svihel had not had the intent to extract all the
val ue of the Debtor's assets, so as to deprive its other
creditors of a realization on their clainms, when he pl edged
those assets to the Vinitsky Trust.

The record nmade for this notion, then, is anmenable
to opposing findings on the ultinmate fact question; it
"presents a sufficient disagreenent to require subm ssion to"
a finder of fact. Anderson v. Liberty Lobby, Inc., 477 U S
at 251-252. Neither the Plaintiff nor any of the Defendants
are entitled to summary judgnent on the actual-fraud theory
claimunder Count I. Inre Mera, 104 B.R 989, 998 (Bankr
D. Mnn. 1989).

b. Mnn. Stat. Section513.44(a)(2): Constructive Fraud

In the alternative, the Plaintiff styles Count |
under Mnn. Stat. Section513.44(a)(2). Under that provision

"[a] transfer made . . . by a debtor is

fraudulent as to a creditor, whether the

creditor's claimarose before or after

the transfer was nade, if the debtor nade

the transfer

(2) wthout receiving a reasonably
equi val ent val ue in exchange for the



transfer or obligation, and the
debt or:

(i) was engaged or was about
to engage in a business
or a transaction for
whi ch the remaining
assets of the debtor were
unreasonably small in
relation to the busi ness
or transaction; or

(ii) intended to incur, or
bel i eved or reasonably
shoul d have believed that
he or she woul d incur
debts beyond his or her
ability to pay as they
becane due.

Under this provision, the Plaintiff nust establish two
elements. The first, of course, is the lack of "reasonably
equi val ent value" for the security interest granted by the
Debt or on account of its new parent's debt. This el ement,
really, is the driving force behind the application of the | aw
of constructively-fraudulent transfers to LBOs--the gut-I|evel
t hought being that the acquired conpany, a stranger to the
credit transaction between its prospective parent and the LBO
| ender, receives nothing of recognizable value to conpensate
it for the loss of its equity in its assets. Because the
rational e behind the use of fraudulent-transfer renedies in
bankruptcy "is to preserve the assets of the estate,” In re
Chio Corrugating Co., 70 B.R at 927, this elenent is often
the central focus of argument in these cases.

The Plaintiff properly points out that the Debtor
was never liable to the Vinitsky Trust under any of the
prom ssory notes, or in any other way. The Debtor's pl edge,
then, did not go to secure a contenporaneous or pre-existing
debt of its own; as the Plaintiff argues, the Debtor's assets
becanme burdened by the pre-existing debt of its parent, but
the Debtor did not receive any econom c val ue that woul d have
preserved the parity of its own bal ance sheet.

The Plaintiff then is correct in his threshold
point: the direct and undeni able beneficiary of the pl edge was
SElI. SElI, after all, was able to prevail upon the Vinitsky
Trust to reanortize its outstanding debt, and it headed off
the possible loss of its equity holding in the Debtor

For the application of fraudul ent-transfer renedies
i n bankruptcy,

[t]ransfers made or obligations incurred

solely for the benefit of third parties

do not furnish reasonably equival ent

value [to the debtor].
In re Mnnesota Utility Contracting, Inc., 101 B.R 72, 85
(Bankr. D. Mnn. 1989), aff'd, 110 B.R 414, 419 (D. Mnn.
1990) (applying 11 U.S. C. Section548(a)(2)(A); citing Inre
Ear, Nose & Throat Surgeons of Wbrcester, Inc., 49 B.R 316
(Bankr. D. Mass. 1985)). See also Rubin v. Mnufacturers



Hanover Trust Co., 661 F.2d 979, 991 (2d Gr. 1981); K ein v.
Tabat chni k, 610 F.2d 1043, 1047 (2d G r. 1979); Mayo v.
Pi oneer Bank & Trust Co., 270 F.2d 823, 892 (5th Cr. 1959),
cert. den., 362 U S. 962 (1960) (all decided under Bankruptcy
Act of 1898). The Plaintiff, then, prevails on this aspect of
the el ement of reasonably equival ent val ue.

Undaunt ed, the Vinitsky Defendants respond that the
Debt or received an "indirect benefit" fromthe renegotiation
of SEl's debt, which was reasonably equivalent to the value it
surrendered in the pledge. This sort of consideration has
been recogni zed in fraudul ent-transfer analysis. 1Inre
M nnesota Utility Contracting, Inc., 101 B.R at 84, aff'd,
110 B.R at 419-420. See also Rubin v. Mnufacturers Hanover
Trust Co., 661 F.2d at 991. However, "the benefit nust be

fairly concrete.” In re Mnnesota Uility Contracting, Inc.
110 B.R at 420. See also Inre Gabill Corp., 121 B.R 983
995 (N.D. Ill. 1990); In re Burbank Generators, Inc., 48 B.R

204, 206-207 (Bankr. C.D. Cal. 1985). Further, once it has
been proven that all of the consideration for a debtor's
transfer of assets went directly to a third party, the

def endant seeking the shelter of the "indirect benefit"
defense bears the "intermedi ate" burden of production as to
the concreteness of the indirect benefit, and its reasonabl e
equi valence in value. 1In re Mnnesota Uility Contracti ng,
Inc., 110 B.R at 417-419. The burden of persuasion--applied
when the evidence is in equipoise--always remains with the
plaintiff. Inre Mnnesota Uility Contracting, Inc., 110
B.R at 419.

The Defendants have not carried this burden. They
have identified only one circunstance as an indirect benefit
that the Debtor would have derived fromthe pledge of its
assets: the opportunity to continue to carry on business,
relieved of the i mediate threat of foreclosure by the
Vinitsky Trust. This evidence, however, cannot support a
reasonable inference as to the ultimate fact here-that the
Debt or recei ved sonething of concrete value to it, that it
ot herwi se woul d not have had.

The reason springs fromthe fornms of business
organi zation that Svihel used to structure his ownership of
t he busi ness. The Debtor, as an artificial person under
state law, was legally distinct from Svi hel and from SEI. Di
Re v. Central Livestock Order Buying Co., 74 N W2d 518, 523
(Mnn. 1956); Matthews v. M nnesota Tribune Co., 10 N.W2d
230, 232 (M nn. 1943). The Debtor's rights and liabilities
wer e i ndependent of Svihel's and SEI's. Romel v. New
Brunswick Fire Ins. Co., 8 NW2d 28, 32 (Mnn. 1943). From
a vantage point after the Debtor's financial failure, these
i ndependent attributes gave rise to distinguishable interests.

Because the putative "benefit"” to be derived froma transfer
is logically defined as an advancenent of the recipient's
defined interests, a divergence of such interests can bear on
t he specialized fraudulent-transfer analysis at bar, in a very
crucial way: if the result of the transfer is not to advance
or augnment the interests of the putative recipient, it cannot
be said that the transfer conferred a benefit, direct or
i ndirect.

VWhat, then, were the several interests of the
Debtor, SEI, and Svihel, when the Vinitsky Trust denmanded the
pl edge of the Debtor's assets?

Svi hel, of course, had an interest in holding onto



the underlying retail business as a going concern, with the
structure of ownership and control that he had assenbled to
acquire it. H's goal was to preserve both SEI and the Debtor
as intact, functioning conpanies, and not unreasonably so.
Svihel's and SEl's interests in this regard were essentially
one, driven by SEI's financial obligations to the Vinitsky
Trust. As was shown by the actual course of events, to
protect this interest Svihel would--and did--do just about
anyt hing that was arguably within the bounds of legality.

The Debtor's interests, on the other hand, were not
as concrete. Because of the legal fiction of corporate
personality, too, those interests are not as readily defined.

The Debtor, after all, was not alive and conscious; it was a
mere instrumentality, the deenmed actions of which could affect
the I egal and financial interests of various constituencies--here, its
creditors and its sharehol ders. The M nnesota
Supreme Court has cautioned agai nst taking a "netaphysica
approach to the law of corporations,” in the sense of
overinmbuing the fictive personality with human attri butes.
Lenhart v. Lenhart Wagon Co., 298 NW 37, 40 (M nn. 1941).
It has al so recogni zed t hat
if [a corporation] is to function at al

inits chosen or granted field of

operation, it nust act through or by

means of human direction. It is inpotent

ot herw se.

Rommel v. New Brunswick Fire Ins. Co., 8 NW2d at 32.

At first glance these authorities seemto suggest
that a cl osely-held corporati on cannot be deened to have
notivations, goals, and interests independent of those of its
i ndi vidual principals. This, however, is not correct.

St ockhol ders do not in any proper or

| egal sense transact the corporate

busi ness through the corporation. The

corporation is a legal entity which as

such transacts its [own] corporate

busi ness.

Wl son v. Mryland, 189 N W 437, 439 (Mnn. 1922). Beyond
this, in any |legal proceeding brought to deal with a
corporation's financial failure after the fact, the court can
identify distinctive interests in the corporation that may be
at odds with the equity interests of its shareholder-principals. This is
because state law prioritizes the
conpeting clains of sharehol ders and creditors agai nst the
val ue of the corporation:

. when the corporation is lawfully

di ssol ved, and all its business wound up

or when it is insolvent, all its

creditors are entitled in equity to have

their debts paid out of the corporate

property before any distribution thereof

anong sharehol ders.

Hospes v. Northwestern Mg. & Car Co., 50 NW 1117, 1119
(Mnn. 1892) (Wn Mtchell, J.) (quoting Wabash, St. L. & P
R R Co. v. Ham 114 U S. 587, 594 (1885)). See also Lebens
v. Nelson, 181 N W 350, 352 (Mnn. 1921). Expressed anot her
way, and in the context of a corporation maintaini ng ongoi ng



operations,
the distribution of the capita
anong stockhol ders without maki ng
adequate provision for the paynent of
debts . . . is a fraud upon creditors who
contract with the corporation in reliance
upon its capital remaining intact.

Eri ckson- Hel | ekson-We Co. v. A Wlls Co., 15 NW2d 162, 170
(M nn. 1944). (FN16)

Though they were devel oped in a different
substanti ve context, these precepts furnish the necessary
gui dance to determ ne whet her the Debtor received an indirect
benefit fromthe pledge of its assets. For the particularized
fraudul ent-transfer analysis required here, the benefit, if
any, derived by the Debtor has to be determined with reference
toits effect on the Debtor's own creditors. In a very rea
way, the |law nade the Debtor's interests in connection wth
the LBO coincident with the interests of its creditors. Wen
t he pl edge was made, those creditors had a higher claimto the
Debtor's resources under |aw than did SEI, its sharehol der
That claimmy not have been mirrored by direct legal duty to
those creditors, enforceable at | aw on a cont enporaneous
basis. Nonethel ess, the senior allegiance the Debtor owed to
its creditors nmade their interests common with its own, and
opposed to those of any other party that could extract val ue
fromthe Debtor. For the purposes of this proceeding, the
Debt or nust be deened to have had an overriding interest in
seeing that its own creditors were paid. This is so whether
one attributes the Debtor with a notivation to survive as a
goi ng concern, or not.(FNL7)

More crucially, given the necessary focus on third-
party creditors' interests, the Debtor cannot be deened to
have had any particular interest in the identity of its
sharehol der. The Defendants identify the prospect of
uni nterrupted operations with Svihel at the helm as the
indirect benefit flowing fromthe pledge to the Debtor. They
proffer the Vinitsky Trust's alleged willingness to |Iiquidate
the Debtor's operations as the evidence to make out this
benefit as a matter of fact. Even setting aside the dubious
credibility of this statenent,(FNL8) it cannot make out a genui ne
i ssue of material fact. The subordination of equity interests
under state law renders immaterial all considerations of the
continuation or termnation of SEI's stockhol ding. Ander son
v. Liberty Lobby, Inc., 477 U S. at 248. The Defendants
cannot make out a triable fact issue on indirect benefit no
matter how much evidence they bring forward.

Had the Vinitsky Trust forecl osed agai nst the stock
the result would have been the sane whether it had tried to
find a buyer on a going-concern basis, or whether it had
cl osed shop and di ssol ved the corporation under M nnesota
statute: the senior interests of the Debtor's creditors would
have recei ved payment from sal e proceeds that were
unencunbered, to the full extent of that unencunbered val ue,
and the Debtor's senior duty to its creditors would have been
di scharged. Against the reality of this alternative outcone,
the all eged benefit of a respite fromthe Vinitsky Trust
sublimates--fromits argued solidity into the nobst tenuous of
vapor. The inference of an indirect benefit urged by the
Def endant s cannot be reasonably sustained by the evidence.



In a variant of this argunment, the Defendants
maintain that the direct benefit to SEl should be deened a
benefit to the Debtor because of their "identity of
interests.” They rely in Inre Mnnesota Uility
Contracting, Inc., 101 B.R at 85, as well as Inre Mam GCen.
Hospital, Inc., 124 B.R 383, 394-395 (Bankr. S.D. Fla. 1991),
In re Augi e/ Restivo Baking Co., Inc., 87 B.R 242, 247 (Bankr
E.D.N Y. 1988), and In re Royal Crown Bottlers of N Al abama
Inc., 23 B.R 28, 30 (Bankr. N.D.Ala 1982). To establish this
"identity," the Defendants point to no nore than the fact that
SEl and the Debtor had a single common sharehol der, manager
and principal, in the formof Svihel. Thi s | one circunstance
is far fromenough--and the earlier analysis identifying the
parties' relevant interests show that there was anythi ng but
an identity of them One cannot, then, attribute the direct
benefit Svihel and SEI got fromthe renegotiati on downstream
so as to inpute the receipt of a reasonably equival ent val ue
to the Debtor.

This means that the Defendants' notions for summary
judgnment as to this theory nust be denied, but it does not
mean that the Plaintiff's notion nmust be granted. Under the
alternative elenents of Mnn. Stat.
SectionSection513.44(a)(2)(i) - (ii), the Plaintiff nust
essentially show that the transfer caused a detrinent to the
unsatisfied creditors whose interests the statute protects, by
| eaving the debtor unable to pay their clainms. As evidence to
meet this elenent, the Plaintiff points out that the Debtor
i mediately slipped into a high negative net worth, and that
its several -year pattern of operating deficits continued and
accelerated until it was forced into bankruptcy.

This is certainly telling evidence, and it goes
directly to the alternative elements. However, as the
Def endants note, the Debtor was still able to pay al
creditors' clains that predated the pledge of its assets, and
to maintain its inventory on the use of revolving trade-vendor

credit for nearly three years after that. Its net worth even
rebounded slightly during its |last cal endar year of
operations. This evidence, with Svihel's nmore summary

statenments, has sufficient probity and substance to support
findings contrary to the Plaintiff on the alternative
el enent s.

In many respects, both sides are resorting to
evidence that is clearly too broad-brushed--and perhaps a
little too inpressionistic--to fully address the rather
conpl ex and abstruse fact questions raised by Mnn. Stat.
SectionSection513.44(a)(2)(i) - (ii). Wat evidence there is,
however, raises triable fact issues. The Plaintiff is not
entitled to summary judgnment under the alternative theory of
Count | of his conplaint.

3. Count Il: Mnn. Stat. Section 513.45.

Count Il of the Plaintiff's conplaint sounds under
M nn. Stat. Sections 513.45(a)-(b). Both of these
provi sions make "[a] transfer made . . . by a debtor
fraudul ent as to a creditor whose claimarose before the
transfer was made . . . ," if the transfer was acconpani ed by
certain specified indicia.

By the very terns of the statute, remedies under
M nn. Stat. Section 513.45 are available to a narrower class of
plaintiffs than those under Mnn. Stat. Section 513.44. Only
creditors whose clains were in existence as of the date of a



chal | enged transfer may seek to avoid it under Mnn. Stat.
Section 513. 45. (FN19) To establish the bankruptcy estate's
standi ng under these provisions of the UFTA, a trustee nust
denonstrate that at |east one creditor's claimthat existed as
of the date of the transfer survived unsatisfied to the
commencenent of the bankruptcy case. Lippi v. Cty Bank, 955
F.2 at 606; Kupetz v. WIf, 845 F.2d at 849-850; In re

Ri chnond Produce Co., Inc., 151 B.R at 1016 n. 5; Inre GChio
Corrugating Co., 91 B.R at 435.(FN20) VWere a trustee is

i nvoki ng fraudul ent-transfer renedies to avoid a lien granted
as part of an LBO, the trustee must show that at |east one

al | owabl e cl ai m agai nst the bankruptcy estate existed when the
LBO was consunmated by the attachnent of the lien. Inre

Ri chnond Produce Co., Inc., 151 B.R at 1016 n. 5.

The Vinitsky Defendants deny that the Plaintiff has
standing to sue under this provision, and have noved for
summary judgnment on Count Il on the ground that he does not.
To make their factual showi ng they produce the sinple, but
unequi vocal , statenment in Svihel's affidavit:

Al'l clains, other than the [Vinitsky]

Trust's, that existed on July 30, 1995

have been paid by [the Debtor].

The Plaintiff has not brought forth a bit of
evidence to rebut this, other than noting that the Vinitsky
Trust will have a substantial deficiency claimin this case
even if its lien is not avoided. The Plaintiff's theory,
apparently, is that a trustee may rely on the existence of an
all owabl e claimin favor of the secured | ender whose position
he is attacking, to satisfy the statutory requirenment of a
survi ving cont empor aneous creditor

This argunent is without merit; it is a caricature
of technicality, riven with an unsustainable tautology. The
"strongarnt provisions of [B44 vest the trustee with certain
i en-avoi dance powers granted to creditors under state |law, so
the estate can advance the interests of those sanme creditors
by using the renedies to recover value. It confounds the
i magi nati on to think that Congress contenplated a trustee
assum ng the status of an undersecured creditor, manipul ating
t he unsecured conponent of its claimin order to attack the
secured status of the balance of the claim Section 544 is
designed to transpl ant i ndependent, nonbankruptcy renedi es
into a trustee's arsenal, but not to enhance themin any way.

Fraudul ent transfer |aw should not work w thin bankruptcy to
any effect different from outside bankruptcy. It is

i npossi bl e to conceive of a situation outside of bankruptcy,
where an unsatisfied creditor would use a fraudul ent-transfer
theory to defeat its own secured position, for the benefit of
its unsecured position.

The Vi nitsky Defendants, then, have shown that there
is no genuine issue of material fact as to the Trustee' s
standing to litigate Count Il of the conplaint, and that they
are entitled to judgnent as a matter of law. The Trustee
cannot attack the Vinitsky Trust's secured position under this
theory. (FN21)

4. Count VI: Collection of Account Receivable.

In Count VI of his conplaint, the Plaintiff sought
j udgnent against SElI, in collection of an unpaid account
receivable. In its answer and in its response to the
Plaintiff's notion, SEI did not deny liability. It



acknow edges that judgnent can be entered against it. The
Plaintiff's notion, then, has been granted in this respect.
BY THE COURT:

GREGORY F. KI SHEL
U S. BANKRUPTCY JUDGE

Dated this day of
Novenber, 1995,

at St. Paul, M nnesota
FN1. In his notion papers, the Plaintiff also sought sunmary
judgrment as to Counts IIl and IV of his conplaint. He did not
make oral argunment as to these other three counts, however, and
after the hearing, he advised the Court by letter that he did not
intend to pursue relief against the Defendants under them

FN2. These alignnents, of course, are the Plaintiff- Defendants
the Vinitsky Trust, Shirley Vinitsky, and Sidney Kaplan
(collectively "the Vinitsky Defendants")- and Defendants SEI and
James Svi hel (collectively "the Svi hel Defendants").

FN3. This rule makes FED. R Cv. P. 56 applicable to adversary
proceedi ngs i n bankruptcy. In pertinent part, FED. R Cv. P
56 (c) provides that, upon a notion for summary judgnent,

[t]he judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits [submitted in support of the
motion], if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of |aw.

FN4. The Plaintiff said sonething to this effect in passing,
during oral argunment. None of the parties placed any of the
docunments fromthe 1983 transaction into the record. SEl's
obligations under the notes nmight have been wholly unsecured, at

| east insofar as the record here is concerned. |In any event, the
Def endants do not deny that none of the Debtor's assets were

pl edged to support the transaction in 1983.

FN5. The July 31, 1991 note does not state on its face that it
applied only to the larger of the two debts created under the
Novenmber, 1983 notes. However, recital B of the acconpanying
security agreenent does.

FN6. The "As of"verbi age appears in the dateline to this docunent.
It suggests that this docunent was executed on a date different
fromJuly 31, 1991. There is no other evidence in the record that
goes to this point.

FN7. In many cases, the |l egal dinmension of a notion for summary
judgrment has already been fully aired as a part of the first stage
of the analysis. This is particularly true where the materiality
of given fact points is at issue. For sunmary judgnent purposes,
materiality is neasured by whether a given fact "m ght affect the
out come of the suit under the governing |law. " Anderson v. Liberty
Lobby, Inc., 477 U S. at 248 (enphasis added). See also, In re
Johnson, 139 B.R at 214; Inre Md-City Hotel Assoc., 11 4 B.R
634, 645-646 n. 6 (Bankr. D. Mnn. 1991).



FN8. For brevity, the term"LBO" will be used hereafter

FNO. For brevity, the general formof the UniformAct will be terned
"UFTA" hereafter

FN1O. The Plaintiff is enpowered to use these state-I|aw

renedies by 1 1 US. C

Section 544(b):

The trustee may avoid any transfer of an interest

of the debtor in property . . that is voidable under applicable
law by a creditor holding an unsecured claimthat is all owable
under [1 1 U.S.C. Section] 502... or that is not allowable only
under [11 U . S.C. Section] 502(e)

FN11. The renedy has al so received nuch scholarly commentary.
Eg., Wiite, Leveraged Buyouts and Fraudul ent Conveyance Laws Under
t he Bankruptcy Code--Like Gl and Water, They Just Don't Mx, 1991 ANN
SURV. Am LAw 357- Wahl and Wahl, Fraudul ent Conveyance

Law and Leveraged Buyouts: Remedy or |nsurance Policy? 16 Wn

M TCHELL L. REV 343 (1990)- Sherwin, Creditors' Ri ghts Against
Participants in a Leveraged Buyout, 72 MNN. L. REV. 449 (1988)-
Murdoch, Sartin, and Zadek, Leveraged Buyouts and Fraudul ent
Transfers.- Life After G eneagles, 43 Bus. LAw 1 (1987); Kirby,
McGui nness, and Kandel, Fraudul ent Conveyance Concerns in Leveraged
Buyout Lendi ng, 43 Bus. LAW 27 (1987); Baird and Jackson
Fraudul ent Conveyance Law and Its Proper Domain, 38 VAND

L. REV. 829 (1985).

FN12. A debtor in possession under Chapter 1 1 may al so fal
under the rubric of "trustee," pursuant to 1 1 U S C. Section
1107.

13. In ight of this theory, this case has an interesting
sidelight: at least insofar as the attachment of an all-encunbering
lien to the acquired conpany's assets is concerned,

this was a buyout that only |l ater became |everaged. This winkle
does not affect the applicability of fraudulent-transfer law to

the transaction, but it does not necessarily nmake the Plaintiffs
burden any lighter either.

14. The Defendants do not deny that there are numerous schedul ed
creditors whose all owabl e and unsati sfied cl ai ns agai nst the

Debt or arose after the lien was granted. As a result, the

Plaintiff clearly has standing to seek relief under Count 1

15. In arguing that he has the benefit of a presunption, the
Plaintiff is technically wong. His cited authority, Argonaut

Ins. Co. v. Cooper, was decided under a | aw since repeal ed--the
M nnesot a enactnent of the Uniform Fraudul ent Conveyance Act,
former MNN. STAT. Sections513.20 -.32. The UFCA did not contain
any provisions to structure the process of fact-finding on the

i ssue of intent, whether by creating a presunption or otherw se.
The devi ce recogni zed in Argonaut Ins. Co. v. Cooper, then, was
judicially-engrafted, and with the change in the [ aw may no | onger
be applicable. However, MNN  STAT. Section513.44(b) does
contain an aid for fact-finding. It allows the court to consider certain
speci fied badges of fraud in passing on the question of
the transferor's actual intent. These circunstances include
whet her:



(1) the transfer or obligation was to an insider

(2) t he debtor retai ned possession or control of
the property transferred after the transfer

(3) the transfer or obligation was disclosed or

conceal ed;

(4) before the transfer was made or obligation was

incurred, the debtor had been sued or threatened with
Sui t,

(5) the transfer was of substantially all the
debtor's assets;

(6) t he debt or absconded,

(7) t he debtor renoved or conceal ed assets;

(8) the value of the consideration received by the

debt or was reasonably equivalent to the value of the
asset transferred or the anmount of the obligation
i ncurred,

(9) he debtor was insolvent or becane insol vent
shortly after the transfer was nmade or the obligation
was i ncurred;

(10) the transfer occurred shortly before or
shortly after a substantial debt was incurred; and

(11) the debtor transferred the essential assets of
the business to a lienor who transferred the assets to
an insider of the debtor.

The court can al so consider any other circunstance that
acconpani ed the transfer. The statute does not conpel an
i nference fromany one of these factors, or any conbination
of them To the extent that the Plaintiff can satisfy his
burden under Rule 56 as outlined in Mathern, however, the
end result is the sane as if a presunption were applicabl e--the burden
of production of evidence on the issue of intent
shifts to his opponents. See FED. R EVID. 301

FN16. Strictly speaking, this rule does not create a true trust
rel ati onshi p. M nnesota has not adopted the "trust fund theory" applied in this
cont ext
some other jurisdictions. Farners Co-operative Ass'n of Bertha v. Kot z,
23 NW2d 576, 579 (M nn. 1946); Hospes v. Northwestern Mg
& Car Co., 50 NW at 11 19-1120.

FN17. One m ght object that a court should not judge the
merits of an LBO in hindsight, particularly by applying a
structure of analysis that presupposes financial failure as

the basis for its hierarchy of clains. See Baird and

Jackson, Fraudul ent Conveyance Law and Its Proper Domain, 38 VAND
L. REV. at 850-854. This objection is fundanentally a

phi | osophi cal one, based on a presunption that fraudul ent-transfer
renedi es sinply should not |ie against a conplex



tool for enterprise acquisition and capitalization
However, many of the M nnesota Suprene Court cases cited
earlier--as well as Wabash, St. L. & P. RR Co. v. Ham--recite
principles of fraudulent-transfer lawin virtually
the sane breath as they enunciate the primacy of creditors
clains in the liquidation of insolvent corporations. This
denonstrates that these two considerations are indeed
connected by the seanl ess web; regardless of its hunble
origins in the collection of sinple debts, there is nothing
in the basic nature of fraudulent-transfer |aw that should
prevent its application to a situation where |large creditor
constitutencies have |lost the benefit of their rights to
collection as a result of a debtor's transfer of value. It
m ght of fend sone school s of |egal philosophy to retroject a
frane of analysis that presumes financial failure, back to a
ti me when the subject enterprise' s options were still open
and viable. The renmedy, however, is invariably and solely
applied where failure did transpire. Thus, there is nothing
untoward about giving primacy to the interests of the
constituency that stands to | ose the nost fromthat failure.
See, in general, discussion in In re Bay Plastics, Inc., _
B. R at , 27 B.C. D. at 1 0751077. 1In any event, there is
anot her check to prevent the overbroad application of such
renedi es and any dislocation in the flow of capital that
could result: the proponent of provisions |like MNN  STAT
Section513.44(a)(2) nust still prove a formof causality
between the transfer and the debtor's later financial
failure, under the alternative elements O MNN.  STAT.
Sections 513.44(a)(2)(i) - (ii). Sectionee discussion at
pp. 2526 infra

FN18. After foreclosing against SEl's sharehol ding, the

Vi nitsky Trust presumably woul d have reexerted control over
the Debtor's business in a way to maxim ze its recovery of
value. As the Plaintiff points out--and as the Vinitsky

Def endant s even acknow edge-this woul d have required

conti nui ng operations and marketing the business for sale as a
goi ng concern, at |least for sone tine, before resorting to a
[iquidation of assets.

FN19. M nnesota fraudul ent conveyance |aw early recogni zed
di fferent standing requirements for pre-existing and

subsequent creditors. See N elson v. Larson, 197 NW 259,

261 (M nn. 1924), and cases cited therein (applying law in

ef fect before M nnesota enactnent of the UFTA and the UFCA.)

FN20. In recent dicta, the Eighth Grcuit noted that

Section 544(b), and the state-law renedies it incorporates, apply "if

an unsecured creditor existed at the tine the transfer was nade."

In re Gaven, - F.2d -, - n. 5 No. 94-2446, slip. op. at 5 n. 5 (8th

Cr. September 5, 1995). G ven the existence of broader provisions of
state statutes like MNN  STAT. Section 513.44, this statenent should be
qualified.

FN21. Thi s concl usi on noots any discussion of the other questions posed

by the parties under Count II; a rather involved insolvency issue, and the
guestion of whether the Vinitsky Trust was an insider with reasonable cause to
bel i eve that the Debtor was insolvent when the buyout was |everaged.



